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Guidance on the Use and Management of Casual Workers
 
Casual workers are workers as opposed to employees.  This means that they have a limited set of employment rights.

Casual workers may be offered work as and when there is a need but are under no obligation to accept this i.e. there is no “mutuality of obligation”. 

Casual workers are paid only for the work they undertake and are engaged (not employed) on the terms and conditions set out at the end of this document (extracted from the Cumbria County Council casual worker agreement).

Management of Casual Workers

Managers should ensure that the terms and conditions of casual workers are observed for all casual workers in their area.  

Managers are responsible for monitoring the use of casual workers and ensuring that, if the need becomes more regular or changes from purely ‘as and when required’ that consideration is given to the casual worker being engaged on a different type of agreement e.g. fixed term contract or annualised hours contract.  

Further information to support decision-making on the most appropriate form of agreement can be found in the “Resourcing Options For Managers” guidance document. 





Regularity of Hours and Work Pattern

Casual workers should be used for short-term cover only.  Where the work requires regular hours or hours over a longer period of time, it may be more appropriate to engage an employee on a fixed term contract, annualised hours contract or zero hours contract.


Agreement Length
 
Casual worker agreements are issued for a fixed term of one year maximum.  The reason for this is to ensure that only casual workers required for assignments remain live ‘on the books’.  

Managers must review the use of casual workers in their area prior to expiry of the fixed term.  Managers may wish to use a standard end date (e.g. 31st March) on which all casual agreements in their area end so that a review of all casual workers and any renewals or change to the type of engagement (e.g. move to fixed term part time contract) can be carried out simultaneously.

Terminating or Extending an Agreement

If there is no need for the casual worker to remain ‘on the books’ at the end of the agreement they should be processed as a leaver in the usual way.

If there is an on-going need for the casual worker to remain engaged to undertake work on an ‘as and when required’ basis, the casual worker should be offered an extension to their casual worker agreement.  Any agreement should be extended by informing the HR Service Centre in the usual way.

If there is an on-going need for the work the casual worker is undertaking which is more than on an ‘as and when required’ basis, it may be more appropriate to agree a fixed term contract, annualised hours contract or zero hours contract.  Any change agreed should be actioned via the HR Service Centre.

It is imperative that any shifts a casual worker is offered and accepts fall within the dates of the casual worker agreement.  No shifts outside of the agreement dates should be offered or worked.

If a casual worker unreasonably declines work offered on more than 3 occasions the agreement will normally be terminated and they should be processed as a leaver in the usual way.


New Casual Workers

Casual workers should only be engaged via standard recruitment and selection procedures and not via word of mouth.  

Word of mouth recruitment may lead to claims of indirect discrimination because not advertising, or only advertising in a very limited way, may stop people with a particular protected characteristic finding out about a job, which could count as detrimental treatment.

Casual Work Register General Terms and Conditions

1. Casual work register

	Your placement on the Cumbria County Council (“the Council’s”) casuals’ register is subject to relevant pre-engagement checks which may include a criminal records (DBS) check, satisfactory references and medical report, examination and entitlement to work in the UK, as required.  

	Please note that the Council may offer but is not required or obliged to offer work and you are not required or obliged to accept the offer of work from the Council.  This means that there is no mutuality of obligation between the Council and yourself. This statement does not therefore, and is not intended to, constitute a Contract of Employment.

2. Agreement dates and termination of the agreement

	The dates of this agreement are the dates within which you may be offered and may carry out work for the Council.  
The agreement will terminate on the end date of the casual agreement and the Council will be unable to offer you work outside of these dates.
Should you no longer be available to undertake work, or no longer wish to undertake work, on this casual worker agreement you must advise the Council in writing and you will be removed from the casual work register.
If you decline work on 3 successive occasions you will be removed from the casual register and this agreement will terminate.

3. Contact details

You are required to inform the Council if any of your contact details change as this may affect the Council’s ability to offer you work on this agreement.

4. Place of work

Under this agreement you may be offered work at ESTABLISHMENT NAME to undertake assignments as a JOB TITLE. 

5. Conduct, grievance and disciplinary procedures

	During each individual engagement, you will be subject to the Council’s standard policies, procedures and rules and you will be expected to maintain high standards of work and personal conduct.  Details of the Council’s grievance and disciplinary procedures are available at any of the Council’s workplaces via the intranet.  These procedures only apply when you are working.  Your manager during the assignment has the authority to terminate your engagement at any time should there be a breach on your part of the relevant standards.

6. Hours of work

Your hours of work will be on an as and when required basis.  There are no set hours of work.  Attendance at work will be as agreed between yourself and the Manager.
Rest breaks and limits on working time are in line with the requirements of the Working Time Regulations.

7. Training to ensure you are ‘work ready’

For all types of role there will be an element of induction and / or other training that you will be required to undertake before you are considered to be ‘work ready’ to undertake work.  The type and length of this training will vary dependent on the type of role.  
Before you are offered work you will be advised of the type and length of any training as well as any requirement to undertake any refresher or repeat training at a later date.  You will be paid the hourly rate specified on this agreement for all training hours undertaken. 
Attendance at, and completion of, training is mandatory and Cumbria County Council will be unable to offer you any work until this has been satisfactorily completed and / or is in date.

8. Acceptance of assignments

Once you have accepted an assignment you are expected to work that assignment as agreed.  If you are unable to work an assignment you have already accepted you are expected to notify the workplace from which the work was offered as soon as you are able.

9. Management arrangements

For each assignment you will be under the supervision of a manager or supervisor.

10. Holidays and holiday pay

Under the Working Time Regulations all casual workers are entitled to paid holiday.  

Your entitlement to paid holiday is accrued as and when assignments are worked and is based on the statutory 28 days per annum inclusive of bank holidays.

Holiday entitlement will accrue on actual hours worked and must be recorded and claimed in line with the council’s ready reckoner. 

Holiday can be booked via the Manager offering you assignments.  Holiday hours should be claimed in the same way as casual hours are claimed for payment.

Accrued holiday may be booked and taken in full half hours.  If a proportion of half an hour remains at leaving this will be rounded up to the nearest half hour and paid in final pay.    
	
11. Sickness

There is no occupational sick pay scheme to which you are entitled.  As you are not an employee, you do not qualify for occupational or statutory sick pay.

12. Pension

As a casual worker you may opt to join the Local Government Pension Scheme.  Details of the scheme can be found on the Council’s intranet or on the ‘Your Pension service’ website:  http://www.yourpensionservice.org.uk/ 

13. Health and safety at work

Under the Health and Safety at Work Act each individual has a legal responsibility for their own welfare and for the health and safety of others.  Any queries you may have relating to health and safety matters should be raised in the first instance with your Manager.

14. Equalities

	You are required to comply with the Equality Act 2010 and the Council’s Single Equality Scheme “Equality For All” and to act in accordance with their objectives.  A copy of the Council’s Single Equality Scheme is available from the Council’s Intranet site.
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Guidance for Managers/Headteachers on How to Fulfil a Resourcing Need



The following suite of resourcing options is designed to support and guide Managers/Headteachers in engaging and managing the most appropriate resource to best fit their operational need, ie:



· Employee (contractual arrangement):

· permanent or fixed term (including fixed term internal transfer); 

· full or part-time; 

· annualised hours; 

· term time / part year

· zero hours

· Casual Worker Agreement (not a contractual arrangement)

These options must all be properly considered before the use of Agency Workers or Self-employed Consultant / Contractor may be undertaken.   Additional guidance regarding Agency Workers and Consultants is provided at the end of this guidance and must be adhered to.



Operational Requirements



Shift systems / rotas must be in line with operational need and should be clearly communicated.  Other working patterns will be in line with business need and as agreed with Managers/Headteachers, eg, “normal office hours”.  



Where a change to working patterns is required in order to fit changes to business need, normal procedures must be followed.  Requests for flexible working will be considered in line with the agile working/changes to working arrangements procedures. 

 

Managers/Headteachers must ensure all contracted hours are worked and that employee availability is matched to operational need.  There are no “guaranteed” or “variable” hours arrangements within the council.



Where appointments are made on a fixed term basis, Managers/Headteachers must ensure the circumstances regarding the reason for the fixed term provision are properly discussed with the individual and full details must be provided to the Service Centre/HR and Payroll provider in order to ensure proper employment arrangements are made.  Further guidance regarding fixed term contracts is provided in this document.



Resourcing Options



The table below provides a summary of the resourcing options available to Managers/Headteachers when considering how best to fill a “people” resource gap.  Additional guidance, and relevant procedures, regarding the recruitment, selection and appointment of staff is available on the Council’s intranet (InTouch) or on the schools portal.



The “best fit” option will vary dependent on a number of factors, which include the following:



· the operational requirements of the service in terms of what types of work patterns etc are required and can be accommodated;

· the urgency of the need;

· whether the need is on a permanent or fixed term basis; 

· whether the need is for a short-term ad hoc assignment(s)

· whether there is any regularity to the hours of work



Zero Hours contracts and Casual Worker Agreements can only be made on a fixed term basis and cannot exceed 1 year in length.



All other options (ie with the exception of Zero Hours contracts and Casual Worker Agreements), could be made on a fixed term basis.  They would normally be expected to be maximum 1 year in duration, but could be longer depending on service need and where this can be objectively justified.  In all events they must never exceed 4 years, including extensions.  Where the fixed term need is filled by an internal transfer the employee’s substantive position will be preserved.  Managers/Headteachers must be mindful of the relevant “knock-on” effects where further fixed term arrangements are made to facilitate this.  Additional guidance regarding fixed term appointments is provided here.



Annualised hours contracts should be made on a fixed term basis in the first instance (max 1 year in length) and, following subsequent review, could be confirmed as permanent where appropriate and where this best meets business need.



Where regular patterns of work or an expectation of work become established on Zero Hours contracts or Casual Worker Agreements Managers/Headteachers must review the arrangement immediately and consider whether an alternative arrangement is more appropriate.  Managers/Headteachers must consider the “reality” of the arrangements.



“Regular patterns of work” can include where hours are worked on a regular basis over a period of time (weeks / months), but not necessarily in every week, and may include where hours are worked at specific times every year, eg seasonal work.  Managers/Headteachers should be mindful that where hours are worked on a regular basis a contract of employment could be implied based on the working pattern regardless of whether a written contract of employment has been provided; including in the case of Casual Workers. 






Employment Rights

 

The main employment rights of “employees” and “workers” are outlined below:



		Employees AND Workers

		

		Employees ONLY

(ie not Casual Workers)



		National Minimum Wage

		

		Written statement of particulars (contract of employment)

Minimum notice period



		Paid Annual Leave (inc Bank Holidays)

		

		Redundancy pay / collective redundancy consultation



		Rest Breaks

		

		Unfair dismissal rights



		Maximum Working Week 

(over 17 week reference period)

		

		Continuous service



		Maximum nightshift hours & health assessment

		

		Written statement of reasons for dismissal



		Protection in the event of Whistleblowing

		

		Sick pay / leave



		Right to be accompanied in the event of discipline / grievance

		

		Maternity / paternity / adoption pay / leave



		Part time working protection

Night working protection

		

		Time off for antenatal care

Time off for dependants care



		Protection for unlawful deductions from wages

		

		Right to request to work flexibly

Right to request time off to train



		Protection against discrimination

		

		Parental Leave



		The right to exercise any of the above rights

		

		Fixed term working protection



		

		

		Protection under TUPE







Casual Workers



Managers/Headteachers must ensure continuous monitoring of their use of casual workers and review hours worked on casual agreements regularly.  They must ensure that casual workers are not actually working on a regular part-time basis or that they could be deemed to have become employees through a regular working pattern.  



Where a regular / ongoing pattern of work develops and / or where there is an expectation that hours will be offered / should be accepted, it is likely that a Tribunal would consider there to have been a change in the employment relationship regardless of there being a casual worker agreement in place.  The individual could then be deemed to have become an employee with full employment rights.   Therefore Managers/Headteachers will be required to ensure such “drift” does not occur and where the operational need moves from that of a casual worker to a more regularised arrangement then a different resourcing option may be more appropriate, eg, annualised hours, part-time, fixed term, zero hours.



The engagement of Agency Workers or Consultants must not be considered until all other options have been considered.



Additional guidance regarding for core County Council only Agency Workers and Consultants is provided at the end of this document.
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Resourcing Options



		[bookmark: menu]Resourcing option

		What is it

		How does it work

		When to use it



		[bookmark: FT]Full-time working

(permanent or fixed term)

		When an employee works 37 hours per week (or an average of 37 hours per week) - the Council’s “normal working week”

		Hours can be worked in varying patterns from a standard week of office-type hours to compressed hours eg. an average of 37 hours per week across 2 or 4 weeks

		Many roles suit full-time working (assuming sufficient business need)



		[bookmark: PT]Part Time working

(permanent or fixed term)

		When an employee works fewer than 37 hours per week

		Hours fit business need and support work-life balance

		Part-time working can apply to a wide variety of roles subject to the needs of the service



		[bookmark: TT]Term Time working

(permanent or fixed term)

		Where an employee works for an agreed number of weeks per year which coincide with school terms

		Generally hours are worked as follows: 38 weeks during term time and 2 weeks during school closure periods. (but may be different subject to the needs of the service)

The employee receives a pro rata salary (including pro rata holiday entitlement), but this is paid all year round in equal instalments (equated pay) 

		The main users of term-time contracts are school-based staff, however, term-time hours can be used for other staff groups to support work-life balance where this can be accommodated in the service area.



		[bookmark: PY]Part Year working

(permanent or fixed term)

		Where an employee works for an agreed number of weeks per year not in line with school terms

		Hours are worked during specified weeks of the year depending on operational need or the needs of a work-life balance provision (assuming business need can be met)

The employee receives a pro rata salary (including pro rata holiday entitlement), but this is paid all year round in equal instalments (equated pay)

		Part year hours can be used to support work-life balance as an alternative to term-time working or annualised hours where this can be accommodated in the service area.



		Annualised hours

(initially fixed term with option to be made permanent assuming business need is met)

		Weekly hours (whether full or part-time) are calculated across the year (52.14 weeks)

Eg 37 hours per week equates to 1929 hours per year; and 18.5 hours per week equates to 964.5 hours per year.

Nb Contracted annual hours should always include pro rata annual leave entitlement.

		Annualised hours contracts can only be offered on a fixed term basis (max 1 year duration) in the first instance. In the event of continuing need after 1 year, Managers/Headteachers must review hours worked and determine future need.

Weekly hours are scheduled on a rota basis around varying levels of workload.

Hours per week may vary between ‘nil’ hours some weeks to 37 hours or more other weeks.

Annualised hours can support an employee’s work-life balance and aid retention.

Salary is based on annual contracted hours and is paid in equal monthly instalments throughout the year (equated pay)

Leave entitlement is allocated based on contracted ‘working’ hours and must be managed in the normal way

		Areas which might benefit from annualised hours include seasonal work; project work; where work is ad hoc but there is a need for an experienced retained staff group eg cover for absence across the year; fluctuations in the needs of service users etc.

Managers/Headteachers must ensure that, during more intense working weeks, the provisions of the working time regulations are observed e.g. daily and weekly breaks; average 48-hour week (over 17 week reference period).



		

		

		· Managers/Headteachers are required to ensure proper recording of hours worked and to closely manage the “call off” of hours worked

· Managers must act upon a reminder which will be issued from the Service Centre prior to the end of the fixed term appointment.  In schools arrangements should be in place with the HR/Payroll provider to review and monitor fixed term appointments.

· Managers/Headteachers must ensure the provisions and requirements of the Working Time Directive are met, particularly at times of peak demand

Employees on annualised hours contracts are not eligible for the Flexi-time Scheme as it is not compatible with working under an annualised hours contract







		Resourcing option

		What is it

		How does it work

		When to use it



		[bookmark: zero]Zero hours contract

(fixed term)

		Where hours are worked on an “as and when required” basis where there is an ongoing need but weekly hours cannot be determined and contracted on a weekly or annualised hours basis.



		Zero hours contracts can only be offered on a fixed term basis (max 1 year duration). In the event of continuing need after 1 year, Managers/Headteachers must review hours worked and determine future need.

Individuals on Zero hours contracts are employees and have full employment rights.

Where hours are ‘reasonably offered’ (i.e. in line with an employee’s stated availability) there is an expectation that these will be accepted under normal circumstances.

Failure to accept hours ‘reasonably offered’ on 3 occasions will normally result in no future offers of work

Pay is based on hours worked.

Leave entitlement is accrued based on hours worked.

Sick pay is based on an average day’s pay (calculated over previous 12 calendar weeks)

		Areas which might benefit from zero hours arrangements are where there is an on-going need for short-term ad hoc shifts to be worked.

Managers/Headteachers need to regularly review hours worked under a zero hours contract and ensure that staff are not actually working on a regular part-time basis.





		

		

		· Managers/Headteachers are required to closely manage base level demand and look to contract hours where a regular pattern of work is established – on a fixed term basis if necessary.

· Managers/Headteachers must act upon a reminder which will be issued from the Service Centre prior to the end of the fixed term appointment.

· Where a regular pattern of work develops and / or where there is an expectation that hours will be offered / should be accepted, the arrangement must be reviewed and a different resourcing option may be more appropriate, eg annualised hours; part-time; fixed term.

· Managers/Headteachers must ensure the provisions and requirements of the Working Time Directive are met, particularly where individuals work over a number of different posts either within or between service areas.  Relevant Managers/Headteachers are expected to liaise accordingly with each other.

· Employees on zero hours contracts are not eligible for the Flexi-time Scheme as it is not compatible with working under a zero hours contract 







		Resourcing option

		What is it

		How does it work

		When to use it



		[bookmark: CWA]Casual worker agreement

(fixed term)



















		Where hours are worked on an ‘as and when required’ basis where there would otherwise be a significant impact on service provision eg to cover sickness absence, unforeseen circumstances or short term peak workloads. 

Not to be used for ongoing or regular working patterns or where there is an intention of continual employment. 

Encompasses all casual, relief, “supply”, “bank” worker requirements



		Casual worker agreements can only be offered on a fixed term basis (max 1 year duration)

Casual workers are “workers” not employees; they have no “contract of employment” and have limited employment rights.

No hours are guaranteed; there is no obligation on the Council to offer work and where hours are offered there is no obligation on the worker to accept them (no mutuality of obligation).

Failure to accept hours ‘reasonably offered’ on 3 occasions will normally result in no future offers of work

Pay is based on hours worked.

Leave entitlement is accrued based on hours worked and is “earned” at statutory levels only, ie 20 days annual leave + 8 days’ bank holidays.

		Areas which might benefit from casual worker agreements are where there is an on-going need for short-term ad hoc shifts to be worked. 

Where current employees undertake additional work in another post or establishment in order to provide “relief” cover this should be undertaken under a Casual Worker Agreement (may be set up retrospectively in emergency situation)

Managers/Headteachers must review hours worked on casual agreements regularly and must ensure that casual workers are not actually working on a regular part-time basis or could be deemed to have become employees through a regular working pattern.





		

		

		· Where a regular / ongoing pattern of work develops and / or where there is an expectation that hours will be offered / should be accepted, it is likely that a Tribunal would consider there to have been a change in the employment relationship regardless of the casual worker agreement (ie has become an employee with full employment rights) and the arrangement must be reviewed.  It may be that a different resourcing option may be more appropriate, eg, annualised hours, part-time, fixed term, zero hours.

· Whilst the nature of a Casual Worker Agreement means it is unlikely that workers will exceed 48 hours pw over a 17 week reference period, Managers/Headteachers must ensure the provisions and requirements of the Working Time Directive are met, particularly where individuals work over a number of different posts either within or between service areas.  Relevant Managers/Headteachers are expected to liaise accordingly with each other.

· Casual Workers are not eligible for the Flexi-time Scheme.







		Resourcing option

		What is it

		How does it work

		When to use it



		Supply Staff in Schools – Teaching Assistants

















		To provide short/long term cover on an as and when required basis eg to cover sickness, unforeseen circumstances.

To provide short/long term cover to meet the needs of a SEN statement.

It is strongly recommended that Headteachers/SENCo’s consult the local authority LSS Service.  Contact details are on the county council website.

		The Learning Support Service - Teaching Assistant service is a professional staffing agency providing qualified and skilled teaching assistants to work with schools, and other educational establishments, in the support of pupils with statutory and non-statutory educational needs.  

All staff have a DBS Enhanced check for regulated activity (which includes the barred list), DBA clearance and are qualified to the relevant TA/STA minimum standard. 

The service undertakes regular checks on the skills/knowledge of the Teaching Assistants and update necessary renewals.  All Teaching Assistants are required to have Safeguarding Level 1 as a minimum before they are deployed to schools. 

This service can provide schools/establishments with Teaching Assistants, Senior Teaching Assistants and Higher Level Teaching Assistants.

The deployment of a Teaching Assistant can be on a short term (i.e. number of days to 2-3 weeks) or longer term (i.e. on a termly basis, or academic year basis).

Schools/Settings have the option to purchase absence cover, which requires the service to cover sickness/absence of their employee free of charge to the school/setting.

		When schools/settings do not directly employ Teaching Assistants and need short term/longer term support

When schools/settings require immediate short term deployment to cover one of their own staff absences to ensure business continuity

When school/setting has a pupil with an SEN Statement and require the relevant support for the time covered in the statement











		Resourcing option

		What is it

		How does it work

		When to use it



		Supply Teachers in Schools 















		To provide short/long term cover on an as and when required basis eg to cover sickness, unforeseen circumstances.

It is strongly recommended that Headteachers/Managers consult the local authority supply register in the first instance.



		The local authority supply register gives Headteachers/managers access to qualified and skilled Teachers who are available to work in schools, and other educational establishments.  

All staff have a DBS Enhanced check for regulated activity (which includes the barred list), DBA clearance and are qualified to the relevant minimum standard.  All pre-employment checks have been carried out. 

Headteachers/managers can access the register via the schools portal.

		This service may be of benefit where there is a need for an experienced and qualified teacher to cover for absence at short notice across the year or for other fluctuations in the requirements of the school.



		Managers/Headteachers are required to regularly review working arrangements (eg changes in demand / working pattern) and ensure the most appropriate resourcing options are being utilised.















Fixed Term Working



A fixed-term contract is one that ends on a specified date or on the occurrence of a particular event such as the completion of a task, the loss of funding or the return to work / resignation of the person being covered, eg: specific project (eg single status); specific grant funding; sick / maternity cover for a named person.  

Managers/Headteachers must provide a valid reason for the fixed term nature of the appointment as this must be stated in the contract; in line with one of the following template fixed term clauses:

· You are employed in this post on a fixed term basis to xx/xx/xxxx for the specific purpose of supporting the xxxxxx Project.  Your employment in this post will terminate on xx/xx/xxxx, at which time it will automatically expire without further notice unless otherwise agreed in writing by the Council with yourself. 

· You are employed in this post on a fixed term basis to xx/xx/xxxx as your employment is dependent on xxxxxx funding. Your employment in this post will terminate on xx/xx/xxxx, at which time it will automatically expire without further notice unless otherwise agreed in writing by the Council with yourself. 

· You are employed in this post on a fixed term basis for the purpose of providing cover for the post of xxxxxxx whilst the current post holder xxxx xxxxxx is absent from the post. Your employment in this post will terminate when xxxx xxxxxx returns to or resigns from the post, at which time it will automatically expire without further notice unless otherwise agreed in writing by the Council with yourself. The Council cannot confirm how long xxxx xxxxxx’s absence from the post will last but it is likely that your employment will come to an end on or around xx/xx/xxxx. It is a condition of this contract that you agree that your contract of employment will terminate on xxxx xxxxxx’s return to or resignation from the post. 

Fixed term appointments are protected in law under the Fixed-term Employees (Prevention of Less Favourable Treatment) Regulations 2002 and have specific employment protection from Day 1.  

Normally, the expiry of a fixed term contract will be fair, as long as it is clear that the expiry of the fixed-term is the real reason and the employer has acted reasonably.  There is an expectation that employers will review carefully whether alternative employment can be offered.  Within the Council, this would include providing Alternative Employment Support where the employee has more than 1 years’ service.  This support should be in place for the duration of the employee’s notice period and Managers should take into account the notice which the employee is entitled to receive when arranging this.  

In a school based setting the Headteacher should in the first instance give consideration to any available positions within the school which would provide suitable alternative employment.  For Community and Voluntary Controlled Schools only, the Headteacher should make contact with the local authority for access to the Alternative Employment Scheme and the council’s job search support programme.

Dependant on service (2+ years) the employee could be entitled to redundancy pay (but not normally where covering the absence of an individual).

The natural expiry (without renewal) of a fixed term contract is automatic and neither party need give notice BUT Managers/Headteachers must follow a normal fair procedure; see “How to deal with the natural expiry of a Fixed-term contract” below. 

In addition, notice can be issued to end a fixed term contract prior to the natural date of expiry.  Again, Managers/Headteachers must follow a fair procedure see “Dismissal Procedure for the termination of a fixed-term appointment for reasons other than natural expiry” below.  

A fixed term contract could be extended where operationally necessary.  An offer and acceptance to extend a fixed term appointment prior to the expiry date is a contract variation (not dismissal and re-engagement). An employee who has four years' continuity of employment on multiple fixed-term contracts will automatically become a permanent employee (except in exceptional circumstances) and will be confirmed with a permanent contract.  A single fixed term contract can be for 4 years or more without being deemed to be permanent.

Selection for termination / redundancy purely on the basis of fixed term status is unlikely to be deemed to be fair and highly likely to be unlawful.

How to deal with the natural expiry of a Fixed Term contract: 

Managers/Headteachers must establish a fair reason for non-renewal ahead of expiry of the fixed-term contract and be able to demonstrate the reason. This could be redundancy (where the work has ceased or diminished) or “some other substantial reason” (e.g. end of a maternity cover).  The manager/Headteacher should invite the fixed-term employee, in writing, to a meeting to discuss the intended non-renewal of the contract and provide the opportunity for him or her to appeal the decision not to renew the contract. The right of appeal should be to a more senior manager, usually the manager’s direct line manager.

In a school based setting the expiry of a fixed term contract will be dealt with by the Headteacher where Governors have delegated the power to dismiss.  School based staff should submit an appeal in writing to the Chair of Governors.

The employee may be accompanied to this meeting, but if not available this should not delay the meeting.



As mentioned above, the fixed-term contract will terminate automatically at the end of the fixed term without the need for the employer or the employee to give notice. However, as a matter of good practice, Managers/Headteachers should keep fixed-term employees informed of their intentions around the contract's expiry.



Points to note:



Provide alternative employment support, ensuring other vacancies which may be suitable are brought to the attention of the employee.



Natural expiry of a fixed term contract must not be used to manage a capability issue. Allowing a contract to naturally expire and then engaging someone else to do the same job could be seen as discriminatory. 



Where the non-renewal of the fixed term contract is due to redundancy, any redundancy payment will be dependent on length of service.



Please see Appendix 1. Template fixed term expiry meeting invite letter.



Dismissal Procedure for the termination of a fixed-term appointment for reasons other than natural expiry:



The manager must write to the employee confirming the circumstances that are leading to potential dismissal and inviting them to a meeting to discuss the matter and advising them of their right to be accompanied by a trade union representative or work colleague.  The employee will be notified of the meeting as soon as possible but must be given not less than five working days' notice in writing of the date, time and place of the hearing.



The manager will notify the relevant senior manager who will conduct the meeting.

In a school based setting the expiry of a fixed term contract will be dealt with by the Headteacher where Governors have delegated the power to dismiss.  School based staff should submit an appeal in writing to the Chair of Governors.

The employee must take all reasonable steps to attend the meeting. If the employee has a reasonable excuse for being unable to attend the meeting, or his/her trade union representative or work colleague is unable to attend, a postponement will be arranged.  A new date will be set which does not delay the process unduly.  However, where the employee is persistently unable or unwilling to attend without good cause, a decision will be made on the available evidence.  



The employee and/or their representative will be given the opportunity to state their case.  The manager/Headteacher will provide information on what actions have been taken.



After the meeting the senior manager must notify the employee in writing of the decision and notify the employee of their right to appeal against the decision if they are not satisfied with it.  This will include details of the senior manager who the appeal should be addressed to.



If the employee does wish to appeal they must inform the senior manager within 5 working days of the date of notification of the decision of the meeting.  The appeal will be acknowledged within 5 working days.



The employee will be invited to a further meeting and must take all reasonable steps to attend.  Employees have the right to be accompanied by a trade union representative or work colleague at this meeting.



After the appeal meeting the manager/Headteacher concerned must inform the employee in writing of the final decision.



There is no further right of appeal.
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Agency Workers/Consultants



		Consideration of the engagement of Agency workers or Consultants can only be after all other options have been considered and must be for a clearly defined reason (eg specific project, skill set) and for as short a period as possible.  

Normal Resource Management procedures (ie CEX approval) MUST be undertaken prior to engagement.

Additional guidance regarding the key points and responsibilities in engaging Agency Workers and Consultants must be adhered to. 



		

		What is it

		How does it work

		When to use it



		Agency Worker

		A worker supplied by a 3rd party temporary work agency





		The agency supplies candidate(s) to fill a defined length resource gap.

The agency submits invoices to the end user (Cumbria) and then pays the agency worker.

Agency workers should only be engaged through our framework provider (currently Randstad).

		Where there is an urgent need which cannot be filled through other means such as zero hours; casual worker; additional hours etc. - e.g.:

· While recruitment takes place

· Short-term absence



		Self-employed consultant / contractor

		Consultants / Contractors operate a business in their own right

		They provide services to an organisation either personally or through their company but remain independent.

They submit invoices to the end user (Cumbria) and are responsible for their own tax and NI.

		Where specific specialist skills / expertise are needed that are not available in-house.

Procurement procedures must be followed







Management Guidance - Agency Workers and Self-employed Consultants  (core County Council use only)



Consideration of the engagement of Agency Workers or Consultants can only be after all other options have been considered and must be for a clearly defined reason (eg specific project, skill set) and for as short a period as possible.  

Normal Resource Management procedures (ie CEX approval) MUST be undertaken prior to engagement.   

Agency workers and Consultants / Contractors are not employees.  However, when their engagement is properly set up and managed they can provide a pragmatic solution for filling a time-limited resource / skill gap.

The document attached highlights the key issues regarding Agency Workers and Consultants / Contractors, contains guidance on the engagement procedure and provides relevant contact details:



     

Appendix 1.

 









Date



Private and Confidential



Name/address





Dear {Name}



Fixed term contract expiry 



As you will be aware your fixed term contract for the position of {job title} within the {add team / department/school} is due to come to an end on {date}. 



Please could we meet at {date / time / venue} to discuss the end of your contract and any issues or concerns you may have around this.  



If this time or date is inconvenient for you, please let me know.



I look forward to seeing you on {date}. 



Yours sincerely





{Name}

Line Manager/Headteacher
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Management Guidance – Agency Workers and Self-employed Consultants


Consideration of the engagement of Agency Workers or Consultants can only be after all other options have been considered and must be for a clearly defined reason (eg specific project, skill set) and for as short a period as possible.  


Normal Resource Management procedures (ie CEX approval) MUST be undertaken prior to engagement.   


Agency workers and Consultants / Contractors are not employees.  However, when their engagement is properly set up and managed they can provide a pragmatic solution for filling a time-limited resource / skill gap.


The table below highlights the key points about, and differences between, Agency Workers and Consultants / Contractors:


			


			Agency workers


			Self-employed Consultants / Contractors





			Definition





			An agency worker is defined in the Agency Worker regulations 2010 (AWR) as “an individual who has a contract with a temporary work agency to perform work personally, and who is supplied by the agency to work temporarily for and under the supervision and direction of a hirer”


In this context, the temporary work agency is the supplier and the Council are the hirer.


			Consultants / Contractors operate a business in their own right as a sole trader or as a limited company.  They contract to provide services to an organisation either personally or through their company but remain independent.








			


			The AWR definition of an agency worker will include some individuals who consider themselves (and are possibly considered by HMRC) to be “self-employed”.


Where the arrangement is a business to business relationship, the individual will not be covered by the regulations i.e. the agency or the Council is a client / customer of the self-employed individual’s business.





			Employment status and contractual relationship


			Worker (caveat: unless ET deems Employee status)


Agency workers are engaged by the Council under a contract for services (not a contract of service which is an employment contract) between the Council and the Agency.


			Self-employed (caveat: unless ET deems Employee status)


Consultants / Contractors are engaged by the Council under a contract for services (not a contract of service) between the Council and their business.





			Who is the employer?





			In most situations neither the Council nor the agency will be the employer i.e. they will be self-employed (unless the agency chooses to engage the worker as an employee of the agency).


The Council must exercise caution so that agency workers are not treated as though they are employees.





			In most situations the individual will be self-employed and working as a sole trader or as a limited company.


The Council must exercise caution over the wording of any contract for services clarifying that the individual is self-employed; also it’s behaviour towards the consultant to mitigate any future claim by them that they are an employee.





			[bookmark: employmentstatus]Factors used to determine employment status


			There is much case law in the area of employment status and an employment tribunal will make a decision on employment status by examining a number of factors which include:


· Who exercises control on a day to day basis e.g. appraisal, discipline, grievance, booking holiday etc. should all be through the agency / self-employed person’s business


· Ability to substitute / whether they supply the service personally / mutuality of obligation


· Provision of own equipment / uniform


· Financial risk & opportunity for profit (Consultants)


· How they are paid, what they are paid and who makes payment


· How tax and NI are paid and who pays this


· Length of engagement


· Whether they are integrated into the organisation


· What the intent was of the parties e.g. what does the contract state; what does the contractor call themselves (job title) / what are they referred to as in the organisation etc.





			Legislation governing engagement





			Agency Worker regulations (AWR) 2011


Gives agency workers the entitlement to equal treatment as comparable employees with respect to basic employment and working conditions, if and when they complete a 12 week qualifying period in a particular job.


			(Agency Worker regulations (AWR) 2011 – may apply, as above)





Self-employed contractors / consultants are responsible for paying their own tax and NI contributions.





			Employment rights which Cumbria County Council must comply with





			Basic employment rights as a ‘worker’ and some further rights as an ‘agency worker’


			No statutory employment rights





			


			Workers are entitled to:


· Paid annual leave (paid by the Agency)


· Rest breaks and limits on working time (Working Time Regulations)


· The National Minimum Wage


· No unlawful deductions from wages


· Not to be discriminated against (Equality Act 2010)


· Protection under Health and safety at work legislation


			





			


			AWR Day 1 rights:


· To have the same access to facilities e.g. staff canteens, childcare and transport as a comparable employee of the Council (reg. 12)


· To be informed about job vacancies (reg. 13).  This can be by giving access to the intranet.  Agency workers remain external applicants for any vacancies.


			





			


			AWR rights (after 12 week qualifying period):


Entitlement to the same ‘basic’ conditions of employment as if they had been directly employed by the hirer on day one of the assignment (reg. 5), specifically:


· Pay - including any fee, bonus, commission, or holiday pay relating to the assignment


· Working time rights including contractual annual leave entitlement


This does not include Redundancy pay, contractual sick pay, and maternity, paternity or adoption pay


Agency Workers are also be entitled to paid time off to attend ante-natal appointments during their working hours.


			





			Risks / consequences of not complying with these employment rights





			Agency workers may make a claim that the Council and / or the agency have breached the AWR.


Tribunals can order payment of compensation that it considers ”just and equitable” in terms of any loss that has resulted; expenses reasonably incurred by the claimant; and the amount of any loss of benefit.


In order to claim a breach of the 12+ week rights, the agency worker needs to be able to identify a comparator at the Council. 


If a tribunal considers that the 12+ week rights have been breached, compensation will usually be no less than two weeks’ pay. 


The AWR include “anti-avoidance provisions” (under reg.9) which allow for an additional award of up to £5,000 if assignments have been ‘structured’ to prevent the 12 week qualifying period applying.  


			





			


			Both may claim that they are ‘in fact’ an employee – specific guidance on how to minimise this risk is included below





			When to engage





			Where there is an Urgent need e.g.:


· While recruitment takes place


· Short-term absence-related


			Where specific specialist skills / expertise are needed that re not available in-house.





			Engagement Process 


			Before either are engaged, Managers must ensure they have completed and had authorised an ‘Authorisation to recruit’ form.





			


			Engagement must be through the agency agreement set up by procurement in line with the following:


http://www.intouch.ccc/scprocurement/eproc/agencystaff/default.asp


please note that contact details is provided by procurement together with additional guidance regarding the management of agency workers, including undertaking relevant pre-engagement checks, mileage claims and managing time sheets etc.  


			Procurement have in place a framework agreement for some types of consultant and will be developing new arrangements to ensure there is a standard way of engaging all consultants across the Council.


Currently, where consultants are not available via the Procurement framework, they are engaged by individual arrangements in Directorates.  


Constitution


The engagement of Consultants / Contractors is subject to procurement requirements which are set out in section 3.4 of the Constitution.


The Constitution (5.10.3) requires Corporate Directors to consult with the Corporate Director – Resources (Organisational Development) before appointing Consultants and interim managers to confirm that there are no taxation implications.  


In addition the Constitution outlines specific requirements relating to the appointment of Consultants (s.19)





			What checks need to be carried out





			Pre-engagement checks equivalent to standard pre-employment checks.  


Managers must ensure they advise the agency provider if extra checks are required for the role prior to engagement, particularly in relation to disclosure and barring procedures (details on Intouch at http://www.intouch.ccc/humanresources/policiesprocedures/startersleavers.asp)


			Document checks to ensure they are genuinely self-employed.  The following must be provided:


· HMRC documents showing they are registered with HMRC as self-employed 


· A valid insurance certificate (professional indemnity or public liability)





			


			Criminal records checks


If the role requires a criminal records check (DBS check) the individual now has to apply for this themselves and should not work in a role requiring a check until they have provided documentary evidence that they have a recent satisfactory check at the right level.





			Who is responsible for these checks being carried out





			The agency carries out pre-engagement checks.


We must check that the agency has carried out these checks and see documentary evidence of these.


			The Manager engaging the consultant / contractor is responsible for taking copies of documents which evidence their self-employed status.  Copies must be kept for 7 years.





			Risks / Consequences if checks cannot be evidenced 


			Reputational damage


In the case of any issues / wrong-doing, any press reporting will be unlikely to clarify that they are not employees of Cumbria County Council





			


			


			HMRC 


HMRC can require documentary evidence proving any consultant’s self-employed status.  If we cannot provide this, we will be liable for any tax and NI (employer and employee) contributions as if they were employees





			How costs are accounted for


			Managers are responsible for ensuring that costs are allocated to the correct code on their budget.


Managers are also responsible for ensuring that any non-consultancy spend is allocated to the correct code for accuracy of financial reporting





			Risks of long-term use or over-use


			The engagement of agency workers or consultants should always be for the shortest period possible.  


Risks of long-term or over-use include:


· Budget costs (both are usually a more costly resource than direct recruitment)


· Potential change to “employee” status, especially over time as either become more integrated into the workforce


· Employee relations – employees may perceive that development opportunities are not open to them e.g. project roles


· Potential restriction in staff development and opportunities for us to “grow our own” talent through over-reliance on Consultants’ / Contractors’ knowledge


· There may be risks to intellectual property and / or confidential information if contracts are not managed tightly enough


· The Council has less control over how and when work is done than it has with direct employees











Steps Managers Can Take To Minimise The Risk Of An Agency Worker / Consultant Becoming An Employee.


There is much case law in the area of employment status and an employment tribunal will make a decision on employment status by examining a number of factors which are included in the ‘Employment status’ row in the table above.


There is no guaranteed way of absolutely preventing an agency worker or a contractor / consultant becoming an employee as the reality of the relationship will be examined and this may result in a tribunal decision that an ‘implied’ contract of employment has arisen.  


Adopting the following approach, however, will help to minimise the risk of employee status being acquired ‘accrued’.  In order for this to be used effectively to defend any such claims, it must genuinely reflect the real arrangements in place.  As such, managers should:


1. Engage any agency workers through the framework set up by procurement with Randstad as there are standard terms to this agreement.  If Managers engage agency workers outside this, the manager must carefully scrutinise the contractual terms the agency will provide them with to ensure that any references to the employment relationship are that it is a ‘contract for services’ and not a ‘contract of service’ (which is an employment contract).. The contract for services must always be between the Council and the recruitment agency, not the agency worker.


2. Ensure that the terms of engagement for any consultants / contractors mirror point 1 i.e. the terms refer to the relationship being a ‘contract for services’ and not a ‘contract of service’ (which is an employment contract) between the Council and the contractor / consultant’s business.  


3. If this is not already included as a standard contractual term, negotiate warranties or indemnities from the recruitment agency / consultant’s business regarding the agency worker’s / consultant’s employment status


4. Ensure that the agency pays the worker and that consultants / contractors submit invoices for payment (consultants / contractors are self-employed and are responsible for their own tax and national insurance payments)


5. Ensure that the agency is clear they are responsible for paying, appraising, disciplining and day-to-day control over the agency worker i.e. holidays should be booked via the agency as they have the option / we may expect them to supply a substitute if the agency worker is not available.  The day to day supervision of the agency worker is with the Council manager and, after holiday has been booked via the agency, the council manager should be informed.  Similar arrangements should be in place for consultants / contractors.


6. Ensure that any contractual arrangements expressly exclude mutuality of obligation arising between the agency worker /  consultant and the Council


7. Require the agency / consultant to provide a substitute where the agency worker / consultant is unavailable


8. Ensure that any assignment lasts less than 12 months


9. Limit the integration of agency workers / consultants into the organisation e.g. no employment-related benefits; no right to apply for internal vacancies etc.


10. Exclude agency workers / consultants from organization charts and a supervisory / management role (where possible) and from wearing any uniform / being given equipment (where possible).





	


Corporate HR


April 2014
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